Excerpts from a letter which the Powell Committee recommended The Judge Advocate General of the
Army send to officers newly appointed as general court-martial convening authorities. (Committee on the
Uniform Code of Military Justice, Good Order and Discipline in the Army: Report to Honorable Wilber
M. Bruckner, Secretary to the Army, 17-21 (18 Jan 1960)).

Dear :

Because it is of the utmost importance that commanders maintain the confidence of the military and the
public alike in the Army military justice system, the following suggestions are offered you as a
commander who has recently become a general court-martial convening authority, in the hope that they
will aid you in the successful accomplishment of your military functions and your over-all command
mission.

A serious danger in the administration of military justice is illegal command influence. Congress, in
enacting the Uniform Code of Military Justice, sought to comply with what it regarded as a public
mandate, growing out of World War |1, to prevent undue command influence, and that idea pervades the
entire legislation. It is an easy matter for a convening authority to exceed the bounds of his legitimate
command functions and to fall into the practice of exercising undue command influence. In the event that
you should consider it necessary to issue a directive designed to control the disposition of cases at lower
echelons, it should be directed to officers of the command generally and should provide for exceptions and
individual consideration of every case on the basis of its own circumstances or merits. For example,
directives which could be interpreted as requiring that all cases of a certain type, such as larceny or
prolonged absence without leave, or all cases involving a certain category of offenders, such as repeated
offenders or offenses involving officers, be recommended or referred for trial by general court-martial,
must be avoided. This type of directive has been condemned as illegal by the United States Court of
Military Appeals because it is calculated to interfere with the exercise of the independent personal
discretion of commanders subordinate to you in recommending such disposition of each individual case as
they conclude is appropriate, based upon all the circumstances of the particular case. The accused's right to
the exercise of that unbiased discretion is a valuable pretrial right which must be protected. All pretrial
directives, orientations, and instructions should be in writing and, if not initiated or conducted by the staff
judge advocate, should be approved and monitored by him.

The results of court-martial trials may not always be pleasing, particularly when it may appear that an
acquittal is unjustified or a sentence inadequate. Results like these, however, are to be expected on
occasion. Courts-martial, like other human institutions, are not infallible and they make mistakes. In any
event, the Uniform Code prohibits censuring or admonishing court members, counsel, or the law officer
with respect to the exercise of their judicial functions. My suggestion is that, like the balls and strikes of an
umpire, a court's findings or sentence which may not be to your liking be taken as ‘one of those things.’
Courts have the legal right and duty to make their findings and sentences unfettered by prior improper
instruction or later coercion or censure.
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Excerpts from an article by General William C. Westmoreland discussing the relationship of military
justice to good order and discipline in the Army. (Westmoreland, Military Justice—A Commander's
Viewpoint, 10 Am.Crim.L.Rev. 5, 5-8 (1971)).

As a soldier and former commander, and now as Chief of Staff of the Army, | appreciate the need for a
workable system of military justice. Military commanders continue to rely on this system to guarantee
justice to the individual and preserve law and order within the military.

An effective system of military justice must provide the commander with the authority and means needed
to discharge efficiently his responsibilities for developing and maintaining good order and discipline
within his organization. Learning and developing military discipline is little different from learning any
discipline, behavioral pattern, skill, or precept. In all, correction of individuals is indispensable.... The
military commander should have the widest possible authority to use measures to correct individuals, but
some types of corrective action are so severe that they should not be entrusted solely to the discretion of
the commander. At some point he must bring into play judicial processes. At this point the sole concern
should be to accomplish justice under the law, justice not only to the individual but to the Army and
society as well.

I do not mean to imply that justice should be meted out by the commander who refers a case to trial or by
anyone not duly constituted to fulfill a judicial role. A military trial should not have a dual function as an
instrument of discipline and as an instrument of justice. It should be an instrument of justice and in
fulfilling this function, it will promote discipline.

The protection of individual human rights is more than ever a central issue within our society today. An
effective system of military justice, therefore, must provide of necessity practical checks and balances to
assure protection of the rights of individuals. It must prevent abuses of punitive powers, and it should
promote the confidence of military personnel and the general public in its overall fairness. It should set an
example of efficient and enlightened disposition of criminal charges within the framework of American
legal principles. Military justice should be efficient, speedy, and fair.
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